
 
 

In response to March 3, 2020 Advance Notice of Proposed Rulemaking 

Pursuant to N.Y. Gen. Bus. L. § 396-r(5) (Price Gouging) 

 

Comment of the American Economic Liberties Project 

April 22, 2022 

 

We write with respect to your Advance Notice of Proposed Rulemaking (ANPR) to implement 

New York State’s law against price gouging, GBL § 396-r. We applaud the Office of the Attorney 

General (OAG) for taking this important step to protect New York residents from illegal 

profiteering in a time of continued disruption due to the COVID-19 pandemic. The American 

Economic Liberties Project is a non-profit think tank and advocacy organization dedicated to 

understanding and addressing the problem of concentrated economic power in the United States.  

 

To summarize our main comments, we propose that the OAG: 

 

- Use a different standard for an “unconscionably excessive price” for sellers with and 

without leverage, based on the statutory text of GBL § 396-r. We outline several sufficient 

standards for establishing that a seller has leverage, but we encourage the OAG to prioritize 

a straightforward standard of size based on gross annual revenue. 

- For all sellers, we propose that the rules establish that, during an abnormal disruption of 

the market, any price increases of over 10%—allowing for demonstrable cost increases and 

the maintenance of the pre-emergency markups—are deemed to be unconscionable. 

- For sellers with leverage, whether large or in consolidated industries, we urge the OAG to 

provide that any price increases at all during an abnormal disruption of the market—beyond 

allowing for demonstrable cost increases and the maintenance of the pre-emergency 

markup—constitutes a violation. 

 

We expand on each of these points below. 

 

PURPOSE AND AIMS OF PRICE-GOUGING PROHIBITIONS 

 

The primary aim of prohibitions on price gouging is to ensure that sellers do not unfairly take 

advantage of abnormal, extraordinary, or emergency circumstances to unjustly profit from other 

people’s necessities. Times of emergency or disruption are when citizens and consumers are most 

vulnerable, and they present an opportunity for the powerful to abuse their leverage and bargaining 

position to turn an outsized profit.  

 

New York’s law, GBL § 396-r, includes several important provisions that go beyond those of other 

states. First, it emphasizes the role of leverage in price gouging. Where some market actors are 

more powerful than others, either in general or in the specific transaction in question, a price 
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increase should be held to a different standard regarding the unconscionability of a price increase. 

Second, New York’s law highlights the role of firms and sellers further up the supply chain, 

whether wholesale distributors or manufacturers, as potentially partaking in price gouging, taking 

the focus away from the final retailer as the actor most likely to violate the law. 

 

Price gouging law therefore serves as a form of “antitrust as last resort.” The United States, and 

New York State, has a web of various laws meant to constrain the unfair abuse of power by 

dominant firms or market actors. These laws prohibit anticompetitive pricing, collusion, mergers 

that might limit competition, and a range of other practices that unfairly harm consumers and other 

market competitors.  

 

However, times of emergency can create and enhance market power in ways that would be 

impossible in normal times. Price gouging rules can serve as an instrument to ensure that these 

sorts of abuses of power are halted in abnormal moments, when the advantages of market power, 

leverage, and bargaining advantages can be most greatly abused and further consolidated. 

 

STANDARDS FOR ALL SELLERS 

 

New York’s price gouging law provides two different ways to establish a violation during an 

abnormal disruption of the market, meaning that the pricing in question was unconscionably 

excessive. Accordingly, we propose that the NY OAG implement this by providing for two 

different standards: one that would apply to all sellers as a “gross disparity in price” under GBL § 

396-r(3)(b), and another that would apply to sellers with “unfair leverage” under GBL § 396-

r(3)(a)(ii). 

 

Nearly all existing cases brought under New York’s price gouging laws have been brought forth 

based on a prima facie case established by section (3)(b): 

 

“the amount charged represents a gross disparity between the price of the goods or 

services which were the subject of the transaction and their value measured by the 

price at which such goods or services were sold or offered for sale by the defendant 

in the usual course of business immediately prior to the onset of the abnormal 

disruption of the market; or (ii) the amount charged grossly exceeded the price at 

which the same or similar goods or services were readily obtainable in the trade 

area.”1 

 

This standard of a “gross disparity” is not, however, what constitutes either price gouging or an 

“unconscionably excessive” price. Rather, “it simply establishes a means of providing presumptive 

evidence that the merchant has engaged in price gouging.” 2  

 

So that this may be an effective rule and deterrent against price-gouging, and in line with this prima 

facie case, we propose that the OAG specify a level of price increase above which the pricing is 

presumptively unconscionably excessive, no matter the size, leverage, or bargaining position of 

 
1 § 396-r(3)(b). 
2 People v. Two Wheel Corp., 71 N.Y.2d 693, 698 (N.Y. 1988). 
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the seller. In effect, this is to provide a specific number to the statutory language of “cross disparity 

in price.” 

 

Following a number of other states, we advocate a standard whereby any price increases over 

10%—beyond demonstrable cost increases and the same average markup as prior to the 

emergency—constitute a gross disparity in price. This does not mean that the price itself cannot 

increase by more than 10%, but rather limits price increases to 10% over price increases that the 

seller can specifically demonstrate.  

 

This follows a similar limit for price gouging in many other states: Arkansas,3 California,4 the 

District of Columbia,5 Maryland,6 New Jersey,7 Oklahoma,8 and West Virginia9 all have standards 

stipulating that price increases of over 10% during a declared state of emergency would constitute 

price gouging.10 

 

LEVERAGE AND PRICE GOUGING BY POWERFUL SELLERS 

 

Outside of this prima facie standard, the law establishes another way to establish that the price 

increase is unconscionable during an abnormal disruption of the market, and that is “(i) that the 

amount of the excess in price is unconscionably extreme; or (ii) that there was an exercise of 

unfair leverage or unconscionable means; or (iii) a combination of both factors.”11 Central to 

this is the question of leverage, where, for example, as outlined in People v. Two Wheel Corp.: 

 

“The situation is ripe for overreaching by the merchant, who enjoys a temporary 

imbalance in bargaining power by virtue of an abnormal level of demand, in terms 

of both the number of consumers who desire the item and the sense of urgency that 

increases that desire.”12 

 

The court continued: “The use of such leverage is what defines price gouging, not some arbitrarily 

drawn line of excessiveness.”13 This leverage represented a procedural aspect to the 

unconscionability of price gouging, “with emphasis on such factors as inequality of bargaining 

power, the use of deceptive or high-pressure sales techniques, and confusing or hidden language 

in the written agreement,” rather than just the size of the price increase, such that “a price may be 

unconscionably excessive because, substantively, the amount of the excess is unconscionably 

extreme, or because, procedurally, the excess was obtained through unconscionable means, or 

because of a combination of both factors.”14 

 
3 AR Code § 4-88-303. 
4 CA Penal Code § 396(b), determining that 10% price increases are “excessive and unjustified increases.” 
5 DC Code § 28–4101. 
6 Chapter 14 of the Laws Maryland 2020. 
7 NJ Rev Stat § 56:8-108, establishing that anything over a 10% increase is an “excessive price increase.” 
8 15 OK Stat § 15-777.4. 
9 WV Code § 46A-6J-3. 
10 Prior to a recent revision to its price gouging laws, Utah likewise defined an “excessive price” as any increase of 

over 10%. Compare UT Code § 13-41-201 (2019) to UT Code § 13-41-201 (effective May 5, 2021). 
11 § 396-r(3)(a). 
12 People v. Two Wheel Corp., 71 N.Y.2d 693, 697 (N.Y. 1988). 
13 People v. Two Wheel Corp., 71 N.Y.2d at 698. 
14 People v. Two Wheel Corp., 71 N.Y.2d at 699. 
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Thus, rulemaking now should explicitly look to enforce against circumstances where “all of the 

price increases were tainted by respondents' use of the superior bargaining position.”15 This 

implies, as it is a separate way to establish a violation, as well as a separate question of the 

procedure by which a sale happened, that the rules regarding price gouging in these circumstances 

should reflect a different, stricter standard. 

 

Establishing Unfair Leverage 

 

We urge the NY OAG to define leverage in terms of a straightforward and easy-to-verify standard 

to measure the market or bargaining power of a given seller.  

 

For the sake of simple administrability, effective deterrence, and the maintenance of bright-line 

rules, we encourage the OAG to primarily emphasize a simple determination based on size, 

measured in terms of the annual gross revenue of the seller. That is, sellers over a certain annual 

gross revenue would automatically face this stricter standard. In terms of serving the purposes of 

the law, firm size is a straightforward way to measure the bargaining power of a seller. As an 

administrable rule, it is easy to verify based on the company’s past sales, and it cannot be 

manipulated after the fact to avoid enforcement. Similarly, as a deterrent, the firms above that size 

would be put on clear notice that the stricter prohibitions on price increases would apply to them. 

 

However, the NY OAG should not limit its rulemaking to only one specific measure, and instead 

apply an inclusive standard where any one of multiple different criteria for assessing market power 

or leverage would suffice to establish that the firm has the leverage to impose unconscionable price 

increase. For example, we encourage the OAG’s rules to incorporate other measures of market 

power, bargaining power, and leverage as alternative but independently sufficient to establish that 

the seller in questions had leverage. Decades of antitrust enforcement and litigation have provided 

a range of alternative measures and ways to determine if a firm or seller has market power, 

bargaining power, or leverage over other firms or its customers. We note several that we would 

encourage the OAG to include: 

 

- A measure of the market share of the firm (for example, above 20% market share) 

- A measure of the concentration level of the industry, either 

o By the Herfindahl-Hirschman Index (HHI) of the market, with, for example, 

anything over 1,800 presumptively indicating leverage for any seller in that 

industry, or 

o By or the number of firms that account for 80% of that market, where if less than 6 

firms account for 80% or more of the sales, there is presumptively leverage on 

behalf of sellers, whether the top six or any sellers in that line of commerce. 

- Where the firm, or the industry in question, has a recent history of price-fixing, antitrust 

violations, or price gouging, in New York or elsewhere. 

 

These alternative measures are meant as a further deterrent and meant to capture other forms and 

instances of unfair leverage that would be otherwise ignored by the blunter tool of establishing 

leverage by firm size.  

 
15 People v. Two Wheel Corp., 71 N.Y.2d at 699-700. 
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however, from using a crisis or an abnormal market disruption as an excuse or pretense to use their 

excess leverage and bargaining power to grab an even larger share of profits and income, at the 

expense of other firms or consumers in a weaker bargaining position and in a time of acute and 

imminent need. 

 

Fourth, for large firms in highly concentrated industries, the barriers to direct collusion are low, 

and thus a more liberal standard might actually provide sellers with a mechanism with which to 

coordinate their price increases. Collusion requires the sharing of some form of information, 

whether sales volume, pricing plans, costs, plans for capacity increases or restrictions, or direct 

price increases. For large firms in consolidated industries, those barriers are already low, and by 

providing an upper limit to those price increases, the OAG would be solving a cartel’s coordination 

problem for it! If the OAG selected 10% as the limit for sellers with leverage, sellers would be 

able to identically increase their prices by 9%, and credibly claim that their price increases are 

identical because of the constraints created by the rulemaking, rather than the collusion from which 

such increases actually stem. The same would go for 8%, 5%, or any other, more lenient standard.  

 

CONCLUSION 

 

We applaud the New York Attorney General’s Office for seeking comment. In a time of emergency 

and economic disruption, it is of the utmost importance that clear rules be published and 

disseminated to stop powerful market actors for taking advantage of the public for their own profit. 



 
 
 
April 22, 2022 
 
Office of the New York Attorney General 
The Capitol 
Albany, NY 12224-0341 
 
 
Dear Attorney General Leticia James,  
 
Thank you for the opportunity to submit comments as your office crafts rules to prevent price gouging 
pursuant to New York law.  
 
I write to draw your attention to Amazon’s price-gouging during the pandemic and to encourage your 
office to closely examine several features of dominant digital platforms that facilitate price-gouging and 
make it more difficult for consumers and enforcers to detect. With a growing share of transactions for 
goods and services moving to digital platforms, it’s imperative that new price-gouging rules be effective 
in these contexts.   
 
Amazon dominates online retail. It accounts for about half of online sales in the U.S.1 Its share of online 
purchases of household staples, like detergent and toilet paper, is likely much higher. Furthermore, 
given Amazon’s reputation for reliable delivery, its position in consumers’ minds as the default, go-to 
option is almost certainly heightened during an emergency.  
 
Evidence shows steep and widespread price-gouging on Amazon’s platform in 2020.2 In some cases 
these inflated prices were being offered by third-party sellers, who account for about half of sales on 
Amazon.com. In other cases, the inflated prices were on products sold directly by Amazon.  
 
At the time, Amazon denounced price-gouging and vowed to work with state officials to combat it.3 But 
Amazon put the blame solely on third-party sellers. It failed to acknowledge its own price-gouging or to 

 
1 https://judiciary.house.gov/uploadedfiles/competition_in_digital_markets.pdf 
2 https://www.citizen.org/news/amazons-pandemic-price-gouging-shows-need-for-new-federal-law/ 
https://www.abcactionnews.com/news/local-news/i-team-investigates/data-shows-amazon-raised-prices-during-
pandemic-alongside-sellers-accused-of-price-gouging 
https://www.natlawreview.com/article/online-marketplaces-could-expose-third-party-sellers-to-price-gouging-
liability 
3 https://www.aboutamazon.com/news/company-news/price-gouging-has-no-place-in-our-stores 
 



 
acknowledge the substantial windfall it earned from its cut of sales made by third-party price-gougers. 
Through various fees, Amazon keeps an average of 34 percent of each third-party sale.4 These fees are 
Amazon’s fastest growing major revenue source. Last year, Amazon took in $121 billion in seller fees. 
When sellers price-gouge, Amazon profits.  
 
Moreover, several characteristics of Amazon’s platform can effectively facilitate and obscure price 
gouging. Amazon and many of the sellers on its site rely on algorithms to set their prices. These dynamic 
pricing algorithms adjust prices in real time, minute-by-minute, in response to numerous factors, 
including price changes made by other sellers. Dynamic pricing can result in lock-step price changes, as 
one seller’s price adjustment triggers another, which triggers another, and so on.   
 
The risk to consumers is heightened by the fact that, to many, Amazon’s marketplace looks like a real 
market. After all, a given product is typically offered by multiple sellers each setting their own price, 
which presumably means that consumers can count on getting a competitive price. But this appearance 
of meaningful price competition is an illusion. Not only can pricing algorithms feed coordination, but 
Amazon exerts a great deal of influence over seller pricing. For one, it controls a major portion of sellers’ 
costs through the fees it charges them. It can also steer seller pricing by adjusting its own price on the 
same item or adjusting the algorithm that controls which seller wins the buy-box.  
 
As you look to craft rules, we urge you to consider several rules that would address the particular issues 
raised by platforms. First, make the platform operator liable for price-gouging on its platform.  That’s 
the key to stopping the problem. Second, impose penalties that are sufficiently high to be a deterrent. 
Third, we suggest that you consider how to define “unconscionable” in terms that are suited to 
regulating algorithms, such as setting a clear cap on how much prices may increase in an emergency.  
 
 
Sincerely,  
 
Stacy Mitchell 
Co-Executive Director 
Institute for Local Self-Reliance 
 
 
Delivered via email to stopillegalprofiteering@ag.ny.gov 

 
4 https://ilsr.org/amazons-toll-road/ 
 



 

 

 

 
April 15, 2022 
 
New York State Office of the Attorney General 
The Capitol 
Albany, NY 12224-0341 
 
Re: Advance Notice of Proposed Rulemaking pursuant to N.Y. Gen. Bus. L. § 396-r(5) 

(Mar. 3, 2022) 
 
Dear General James: 
 
American Trucking Associations, Inc. (ATA) appreciates the opportunity to provide input on the 
Office of the Attorney General’s Advance Notice of Proposed Rulemaking (ANPRM) on 
potential “rules to prevent price gouging pursuant to New York General Business Law § 396-r.”  
ANPRM at 1.  ATA is the national association of the motor carrier industry.  Its direct 
membership includes approximately 1,800 companies, and in conjunction with 50 affiliated state 
trucking organizations, it represents over 30,000 motor carriers of every size, type, and class of 
motor carrier operation.  The motor carriers represented by ATA haul a significant portion of the 
freight transported by truck in the United States, and virtually all of them operate in interstate 
commerce. 
 
ATA recognizes the Office’s concerns about the effects of the COVID-19 pandemic and 
inflationary pressures on New York businesses and consumers.  But enforcement actions against 
motor carriers under New York’s price gouging law are not an appropriate response.  The 
ANPRM incorrectly indicates that carriers’ responses to the COVID-19 pandemic reflect nothing 
more than a “motivation to increase profits.”  ANPRM at 5.  To the contrary, carrier pricing 
reflected extraordinary efforts to maintain high service levels in the face of unprecedented 
demand and limited capacity to meet it.  E-commerce shipments surged as consumers shifted to 
online shopping, while carriers faced a shortage of truck drivers and other supply chain 
disruptions.  See Am. Trucking Ass’ns, Inc., Driver Shortage Update 2021 (Oct. 25, 2021) 
(estimating a “historic high” truck driver shortage of 80,000 drivers in 2021).1 
 
Despite these challenges, carriers have played a critical role keeping the U.S. economy running 
during the pandemic.  For instance, carriers worked tirelessly to get goods moving and reduce 
congestion at ports, and they delivered vital medical supplies, personal protective equipment, and 
COVID-19 vaccines.  As President Biden recently recognized, truck drivers spent “these last two 
years helping carry the nation, literally, on [their] backs.”  Remarks by President Biden on the 
Trucking Action Plan to Strengthen Our Nation’s Supply Chains (Apr. 4, 2022);2 see also Fact 

 
1 https://www.trucking.org/sites/default/files/2021-10/ATA%20Driver%20Shortage%20Report%202021%20
Executive%20Summary.FINAL_.pdf. 
2 https://www.whitehouse.gov/briefing-room/speeches-remarks/2022/04/04/remarks-by-president-biden-on-the-
trucking-action-plan-to-strengthen-our-nations-supply-chains. 
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Sheet:  The Biden Administration’s Unprecedented Actions to Expand and Improve Trucking 
Jobs (Apr. 4, 2022) (“Trucking moves 72 percent of goods in America and is a lynchpin in our 
goods movement supply chain.”).3 
 
Regardless, ATA disagrees with any suggestion that GBL 396-r could be lawfully applied to 
motor carriers.  Federal law would bar any such effort.  In particular, the Federal Aviation 
Administration Authorization Act of 1994 (FAAAA) expressly preempts any state enforcement 
action related to a motor carrier’s prices or services. Under the FAAAA, “a State . . . may not 
enact or enforce a law, regulation, or other provision having the force and effect of law related to 
a price, route, or service of any motor carrier . . . , broker, or freight forwarder with respect to the 
transportation of property.” 49 U.S.C. § 14501(c)(1); see also id. § 41713(b)(4)(A) (similar 
provision for combined motor-air carriers). Congress enacted the FAAAA to free motor carriers 
from the burdensome “patchwork” of state regulation, which had caused “significant 
inefficiencies” and “inhibition of innovation.” H.R. Conf. Rep. No. 103-677, at 87 (1994). It 
determined that legislation leaving motor carriers’ rates and services to be “dictated by the 
marketplace” would promote “the public interest.” Id. at 87-88. 
 
In enacting the FAAAA’s preemption provision, Congress “borrowed language from the Airline 
Deregulation Act of 1978” (ADA). Rowe v. N.H. Motor Transp. Ass’n, 552 U.S. 364, 368 
(2008); see 49 U.S.C. § 41713(b)(1) (ADA preemption provision). And it expressly endorsed 
“the broad preemption interpretation adopted by the United States Supreme Court in Morales v. 
Trans World Airlines, Inc.,” which interpreted the ADA. H.R. Conf. Rep. No. 103-677, at 83. 
Courts thus have given the FAAAA the same broad preemptive scope as the ADA’s parallel 
preemption clause. See Rowe, 552 U.S. at 370. 
 
In Morales, the Supreme Court construed the ADA’s preemption provision to “express a broad 
pre-emptive purpose.” 504 U.S. 374, 383 (1992). The Court explained that the “ordinary 
meaning” of the statute’s “key phrase”—“relating to” airline rates, routes, or services—was “a 
broad one.” Id. Under that language, “[s]tate enforcement actions having a connection with or 
reference to airline ‘rates, routes, or services’ are pre-empted.” Id. at 384. Thus, a state law may 
be preempted “even if the law is not specifically designed to affect” air carrier rates, routes, or 
services, or even if “the effect is only indirect.” Id. at 386 (citation omitted). 
 
Under the FAAAA’s plain text and governing precedents, it is difficult to imagine a clearer case 
for preemption than an attempt to apply GBL 396-r to the prices charged by a motor carrier. New 
York’s law prohibits “sell[ing] or offer[ing] to sell” certain goods or services “for an amount 
which represents an unconscionably excessive price.” N.Y. Gen. Bus. L. § 396-r(2) (emphasis 
added). The determination whether a “price is unconscionably excessive” further depends on 
factors such as whether “the amount of the excess in price is unconscionably extreme.” Id. 
§ 396-r(3)(a)(i) (emphasis added). And proof of a violation requires evidence that “the amount 
charged” exceeds “the price at which such goods or services were sold” before the relevant 
market disruption or from other sellers. Id. § 396-r(3)(b) (emphasis added). 
 

 
3 https://www.whitehouse.gov/briefing-room/statements-releases/2022/04/04/fact-sheet-the-biden-administrations-
unprecedented-actions-to-expand-and-improve-trucking-jobs. 
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As applied to a motor carrier, GBL 396-r would not merely “hav[e] a connection with or 
reference to” carrier rates; it would directly regulate the prices that carriers could charge their 
customers. Morales, 504 U.S. at 384. That is the precise result Congress prohibited in enacting 
the FAAAA. The FAAAA thus plainly preempts GBL 396-r (and any implementing rules) as 
applied to motor carriers. 
 

* * * 
 
The FAAAA’s broad preemption provision reflects Congress’s judgment that carrier rates 
“reflect[ing] maximum reliance on competitive market forces” would best promote “efficiency,” 
“innovation,” and “quality” of transportation services. Rowe, 552 U.S. at 371 (internal quotation 
marks omitted). ATA encourages the Office to respect that judgment when considering and 
formulating rules to implement GBL 396-r. 
 
Respectfully submitted, 
 

 
 
Richard Pianka 
General Counsel and Executive Vice President, Legal Affairs 



New York Association of Convenience Stores 
 130 Washington Avenue, Suite 300, Albany NY 12210   

TELEPHONE:   (518) 432-1400     ONLINE: www.nyacs.org 
 
 
April 22, 2022 
 
 
The Honorable Letitia James REF: Price Gouging Rulemaking 
Office of the Attorney General 
State Capitol 
Albany NY 12224-0341 
 
Dear Attorney General James: 
 
The New York Association of Convenience Stores submits the following comments in 
response to the New York State Attorney General Office’s Notice of Proposed Rulemaking 
pursuant to New York State General Business Law Section 396-r(5), Price Gouging. NYACS 
represents 8,000 neighborhood mini-marts and convenience stores statewide, including 
nearly 4,500 that sell gasoline. Many of these are independent, family-run businesses. 
 
NYACS members are familiar with the anti-price gouging law, and are committed to 
adhering to its retail pricing restraints whenever that law is activated by an abnormal market 
disruption – as long as the industry is given fair and timely notice of such activation and 
definition of the pricing boundaries. 
 
Retail motor fuel prices are affected by dozens of factors that are constantly shifting, 
especially in periods of extreme price volatility such as we have experienced thus far in 
2022. Costs that have contributed to the spike in retail gasoline prices this year include: 
 

Crude Oil Prices 
Crude was around $75/bbl at the start of 2022, reached $120 in mid-March, and is 
currently at $103 
 
Local Sales Taxes 
These are typically a percentage of the total sale, averaging 4 percent 
 
Credit Card Swipe Fees 
These are a percentage of the total sale, averaging 2.5%. Around 85% of fuel customers 
pay by card. 
 
Fuel Delivery - Labor 
Distributors have had to offer sharply higher wages and even sign-on bonuses to attract 
and keep truck drivers in the midst of the labor shortage, passing along these higher costs. 
 


